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STATEMENT OF THE CASE 

The appellant has been convicted of murder in 
the first degree and sentenced to be executed under 
an indictment which charges that on July 23,1938, 
he killed his wife, Janie Bishop, by beating her on 
the head wdth a hammer. Prom said judgment 
this appeal was taken. 

The evidence for the Government disclosed that 
after quarrels between the appellant and his wife 
at Anderson, South Carolina, she left there on June 
13,1938, without him (R. 16), and came to Wash¬ 
ington, D. C. For a month prior to her death on 
July 23rd, 1938, she had been residing at 409 G 
Street NW., her address being unknown to him 
(R. 18). Two days after her departure from 

South Carolina the appellant followed her to 
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Washington, spent one night here, but did not stay 
with her. The next day he went on to New York. 
Upon his arrival in Washington about 5: 00 A. M. 
July 22nd (R. 32), and making inquiry as to the 
whereabouts of his wife, he obtained the address of 
her place of abode (R. 18, 20). He went up to her 
room on the third floor that morning, but the land¬ 
lady, Mrs. Nash, thinks that he did not go in. This 
was the fii'st time he had been seen there by the 
landlady, who lived at the same address (R. 18). 
The last time appellant had lived with his wife was 
at Anderson, South Carolina, about a month before 
(R. 34). 

Around noon of the same day they were together 
in the vicinity of the United States District Court 
Building, quarelling about her previous marriage, 
and appellant was trying to obtain a warrant charg¬ 
ing her with bigamy (R. 17,19). 

The appellant was at a cafe, Pete’s Place, Fourth 
and G Streets NW., without his wife about 6:00 
P. M. that day, and around 10:00 P. M. appellant 
and his wife were together in said cafe, arguing 
about whether or not she should come back to live 
with him, during which argument the appellant 
said to her: “Some of these days I’m going to knock 
hell out of you.” At this time the handle of a ham¬ 
mer was sticking out of his hip pocket. Around 
11:30 P. M. they were standing on the comer at 
Fourth and G Streets NW. (R. 20, 21). Sometime 
between 11:30 and 11:45 P. M. that night the ap- 


pellant was in a restaurant at 705 Fifth Street 
NW., where he drank a bottle of beer, and went out. 
He was not then intoxicated, and had a hammer in 
his belt (R. 19). About 11:30 P. M. appellant’s 
wife came into Pete’s Place, where she remained 
until sometime after 12:00 o’clock, when she went 
out, and shortly thereafter screams were heard 
(R. 22). 

Two of the eyewitnesses, Leon Lossberg and 
Frank A. Cave, were standing on the southeast cor¬ 
ner of Fourth and G Streets NW., when about 
12:15 or 12: 30 o’clock A. M. the morning of July 
23rd, 1938, they heard a woman scream. As they 
looked in the direction of the scream, they saw ap¬ 
pellant seize a woman, who was then on the ground, 
at the edge of the park on the southwest corner 
of Fourth and G Streets, NW., and drag her by the 
hair some twenty to thirty feet or more over to a 
tree in the park, where he struck her some five or 
six times with a hammer. They hollered to appel¬ 
lant to stop, but he did not answer. They went 
over and asked appellant what he was doing. Ap¬ 
pellant replied: ‘‘I’ve done it. What of it ? That’s 
the way to fix them.” The witness Lossberg saw a 
hammer lying there; and the witness Cave stated 
that appellant did not appear to be intoxicated. 
The police arrived ten or fifteen minutes later (R. 
24, 25). Another eyewitness. Clay Bowles, whose 
attention was also attracted by the screaming, saw 
the dragging and beating of the woman by the ap- 
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pellant and testified that the appellant did not ap¬ 
pear to be intoxicated (R. 25,26). Asa crowd gath¬ 
ered, the appellant started walking away and was 
caught by a witness, William Jennings Buckner, 
who brought him back. This witness testified that 
appellant had probably had a drink; that he was 
able to walk all right and did not need any assist¬ 
ance (R. 26,27). 

Another witness, William H. Gray, was in Pete’s 
Restaurant when he heard the scream and upon 
going out, he observed the body of the woman on the 
ground with a hammer resting on her back; that 
he turned the body over and upon seeing her con¬ 
dition, ran to call the police (R. 22, 23). 

The police arrived at the scene at 12:30 A. M., 
July 23, 1938. Officer Myers observed the woman 
was badly injured about the head, and that hair was 
in a crack in the handle of a hammer with some 
blood on it lying about five feet from the body. 
This officer placed the appellant under arrest and, 
in his opinion, the appellant was not intoxicated 
(R. 27, 28). The injured woman was sent to Cas¬ 
ualty Hospital, where she was i)ronounced dead 
at 4:15 o’clock that morning by Dr. Fletcher, 
who testified that death was due to a crushed skull 
(R. 15). 

The autopsy on the body of Janie Bishop re¬ 
vealed several large lacerated wounds about the 
head, the entire left temporoparietal bone crushed 
in, with small pieces of bone emerged into the brain. 
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It was the opinion of the Deputy Coroner that death 
was caused by a crushed skull with associated intra¬ 
cranial hemorrhage and shock (R. 13, 14). 

Upon being questioned by Officer Myers at the 
Precinct about an hour after his arrest, the appel¬ 
lant denied having a haninier and denied striking 
her with it (R. 28). According to Officer Quan- 
trille’s testimony, sometime during the questioning 
the appellant admitted that he struck his wife with 
his fist, and that he may have hit her witli a ham¬ 
mer, and that he had a hammer with him early that 
morning (R. 29). 

About 11: 00 o’clock that morning at the Office of 
the Homicide Squad the appellant, after listening 
to statements made by other witnesses, made a 
written statement in which he said that he had not 
lived with his wife for about a month; that on July 
22, about 5: 00 o’clock in the morning he arrived in 
Washington from New York and made inquiry at 
409 G Street NW., as to whether or not his wife 
was there; that he was with her from about 12:30 
until 2:00 P. M.; that he saw her again around 
4: 00 or 4: 30 P. M. and then went to the Fifth and 
Florida Avenue Market NE., where a person by the 
name of Thomas gave him an old hammer, which 
he carried in his belt; that he came from the Mar¬ 
ket to 5th and G Streets NW.; that a little after 
midnight, while sitting on the curbstone, he saw his 
wife in the 400 block of G Street, talking to three 
men; that she came across the street cursing him, 
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and accusing him of watching her; that he hit her 
with his right hand or fist; that he lost his head 
and niiist have dragged her to the tree and hit her 
with the hammer; and that the next thing he knew 
four or five men had hold of him beating him. He 
further stated that he was intoxicated at the time 
and did not see her with any weapon (R. 19, 36). 

The appellant was taken to the scene by Ser¬ 
geant Tolson, where he pointed out to the Sergeant 
where he knocked his wife down and the place at 
the tree where he left her. The distance between 
the two was measured bv Sersieant Tolson and 
found to be forty feet (R. 31). 

The ai)]jellant contended he was drunk at the 
time. He admitted a conviction for larceny in 
Florida in 1931, and testified that he drank heavily 
in the afternoon of July 22, 1938, and after leaving 
his wife at Fourth and G Streets NW., he went to 
the Florida Avenue Market; that as he was lea\ing 
for the Southwest [Market, one Thomas, or Tommy, 
wanted a tire fixed and give him fifty cents to go 
to a filling station, borrow a hammer, and leave 
the fifty cents as a deposit. He did this, helped fix 
the tire, and Thomas gave him the hammer. He 
then came to Fifth and G Streets by street car and 
drank some more beer. He said he didn^t know 
what time that was because he was pretty dnink. 
With an intention of going to Richmond, he 
started for Fifth and Indiana Avenue, but stopped 
to fix his shoe. He saw his wife talking to three 
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men and he crossed the street to avoid her. He did 
not become offended at this. Then, he said, she 
came up behind him, accusing him of watching 
her and cursed him and said that she had some 
friends who were going to give him his killing. 
He said he then saw about a thousand lights and 
the next thing he knew, there was a bunch of men 
beating him; that he did not remember going to 
jail or anything that hai:)pened in the park. He 
said he did not remember making any statement 
about having his wife arrested for bigamy, denied 
that he asked Hewitt where his wife lived, and 
said Officer Tolson dictated the statement, which 
he signed before he had a chance to read it (R. 
39, 45). 

As to appellant’s intoxication, Percy B. Azero- 
vitz, who first became acquainted with the appel¬ 
lant when he saw him in the District Jail on Sep¬ 
tember 28,1938, testified he saw the appellant about 
ten minutes between 11: 30 and 12:00 o’clock that 
night, and that he was drunk. This witness ad¬ 
mitted a conviction for violation of Section 826-b 
on March 12,1937 (R. 47, 48). 

Then George Height testified that he saw the ap¬ 
pellant drunk about midnight July 22nd, at Fourth 
and G Streets NW., and that he met appellant at 
the jail a week later and he still had the smell of 
liquor on him. He said he saw appellant smack the 
woman, that he looked at a car going by and when 
he looked back, the woman was by the tree; then 

l.-UTO.'—09-2 
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he got into a car and went into Virginia with a fel¬ 
low who had escaped from the Richmond Peniten¬ 
tiary (R. 48, 49). 

Then Emmitt R. Taylor, friend of appellant, tes¬ 
tified that he saw him at Fifth and G Streets, close 
to 12:00 o^clock July 22, 1938; that appellant was 
' so drunk that he didn’t speak to him; and that he 
• saw his wife in front of 409 G Street talking to two 
men. She said to the men: ‘‘I will go over and 
start an argument with him and you all come over 
i later.” The witness says he didn’t say anything 
and just walked past and went on home; that he 
made no effort to get appellant off the street, be- 
I cause when anybody gets drunk, he goes on about 
' his business. When he got locked up, was the next 
time he saw appellant (R. 49, 51). 

ARGUMENT 

I 

There was no error in the instruction covering (1) preju¬ 
dice and sympathy, (2) credibility of witnesses, and 
I (3) motive, or in (4) the comment on evidence of 
intoxication 


i (1) Prejudice and sympathy 

Appellant contends that there was error in the 
I following portion of the Court’s charge, in that in 
effect it suggested premeditation on the part of the 
appellant: 

A human being has been killed in a manner 
! that is shocking and brutal. This defend- 
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ant has been charged with the killing. Now, 
it is for you to say whether or not he did it, 
and if so, what degree of guilt attaches to the 
act. You should decide the matter solely on 
your judgment. You should not be influ¬ 
enced in any way by sympathy for the dead 
or by prejudice because of the manner in 
which the act was committed (R. 56). 

Preceding this the Court had told the jury that 
it was tlieir function to pass on the facts and im¬ 
mediately following, the Court told the jury that 
if they thought he had any view of the guilt or in¬ 
nocence of the defendant, they should disregard 
that (R. 56, 57). Since the testimony of the Deputy 
Coroner and the eyewitnesses had presented a cruel 
picture of a man beating a woman with a hammer 
until fragments of bone from the skull had emerged 
into the brain (R. 14, 24, 26), it was proper and 
beneficial to appellant for the Court to admonish 
the jurj^ that they should not be prejudiced against 
him as a result of the scene depicted by this testi¬ 
mony. And it is only reasonable to conclude that 
the jury accepted the word “brutal’’ with its every¬ 
day meaning, “cruel or inhuman,” rather than 
give to it the rare meaning “vindictive.” It is, 
therefore, apparent that there is not even a sugges¬ 
tion from the charge that appellant acted with 
premeditation. Considerable latitude is allowed 
the Court in commenting on the evidence, if the 
issues are clearly left to the jury. Synith v. U. S., 
55 App. D. C. 117. 
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(2) Credibility of witnesses 

Appellant further contends that the instructions 
of the Court as to the effect of contradictoi*v state- 
nients by the witnesses upon their credibility was 
improper, as there existed no contradictoiy state¬ 
ments or statements inconsistent with physical 
facts. The record, however, discloses that the ap¬ 
pellant, in his statement, says: “I don^t remember 
if I took the hammer out of my belt and placed it 
by a tree or on a bench in the park” (R. 33), but 
at the trial he testified that he laid the hammer on 
the bench, intending' to come back for it (R. 41). 
In the statement he said: “I hit her with my right 
hand or fist. I think I struck her in the mouth (R. 
33),” (while he testified that he did not know that 
he struck her in the face (R. 43)). In his statement 
he said: “I asked Thomas if he had an old hammer 
he could give me. He said he would look around 
and see. He looked in his truck and found a ham¬ 
mer and gave it to me” (R. 33). But he testified 
that Thomas sent him with fiftv cents to a filling 
station to borrow a hammer and to leave the fifty 
cents as a deposit, and after he helped Thomas fix 
the truck, he told Thomas that he had lost some 
tools and Thomas said: “Here, you take this” (re¬ 
ferring to the hammer (R. 40)). Speaking of the 
events right after the offense, in his statement he 
said: “Then the police came” (R. 34), but he testi¬ 
fied he didn’t see his wife Iving on the ground nor 
any policemen (R. 44). The witness. Height, testi- 
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:fied that the appellant was so drunk that he still 
had the smell of liquor on him when he saw him a 
week later at the Jail (R. 48). This witness, re¬ 
ferring to the time just before the offense, testified 
that he saw two men talking to the appellant’s wife 
(R. 48), while aj)pellant testified that she was talk¬ 
ing to three men (R. 41). The instructions of the 
Court on the credibility of witness (R. 58, 59) 
follow substantively Reagan v. U. S., 157 U. S. 301. 

(3) Motive 

It is further contended that the Court erred in 
giving an instruction on motive, because no attempt 
was made to prove motive. But the record again 
discloses that for the purpose of proving motive, 
evidence was introduced by the Government of 
quarreling between the appellant and his wife at 
Anderson, South Carolina, and her departure with¬ 
out him (R. 16), of her living here for a month at 
an address unknown to him (R. 18), of his attempts 
to have her arrested for bigamy (R. 17, 19), and 
their quarreling in Pete’s Place about her not liv¬ 
ing with him, and the threat made by him at that 
time (R. 20). Such evidence was proper to estab¬ 
lish motive. (McUhi v. U. S., 17 App. D. C. 323; 
Murray v. U. S., 53 App. D. C. 119.) 

(4) Comment on evidence of intoxication 

Appellant contends that the Court committed * 
error in stating to the jury that the Government 
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has introduced testimony of several witnesses who 
sa-w appellant just before and just after the offense, 
who testified that he was not intoxicated, although 
he was drinking (R. 60). The objection is based 
on the ground that there was no evidence in sup¬ 
port thereof. However, the record discloses that 
witness Riley testified that he was not intoxicated 
when he left her restaurant between 11:30 and 
11:45 oVlock P. M. (R. 19), which was less than 
an hour before the offense. According to Officer 
Myers the police arrived at 12:30 (R. 27), which 
was ten or fifteen minutes after the offense, accord¬ 
ing to witness Cave (R. 25). Officer Myers testi¬ 
fied he was not intoxicated at that time (R. 28). 
Witness Cave saw appellant drag his wife to the 
tree and beat her; he testified that appellant did 
not appear to be intoxicated (R. 25). IVitness 
Bowles saw the same occuri'ence and testified that 
appellant did not appear to be intoxicated (R. 26). 

It is quite obvious that the testimony of witnesses 
Cave and Bowles referred to the entire period of 
time that they saw the appellant on that occasion, 
which included their observations of him both be¬ 
fore and after the offense. 

II 

The Court did not err in refusing appellant’s prayer 
No. 3 or in instructing on intoxication 

The prayer requested and refused reads as fol¬ 
lows: 

The jury are instructed that if the de¬ 
fendant was so intoxicated that he could not 
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entertain the specific purpose required by 
the statute to constitute murder in the first 
degree or murder in the second degi’ee, he 
would not be guilty of either and should be 
acquitted (R. 53). 

This prayer was improper in that its effect was 
to make intoxication a complete defense to the 
crime. It has long been settled that voluntary in¬ 
toxication is no excuse or justification for crime. 
Sabens v. United States, 40 App. D. C. 440; Hopt v. 
Utah, 104 U. S. 631. These cases do hold, however, 
that evidence that the accused was intoxicated is 
competent for the consideration of the jury upon 
the question whether he was in such a condition of 
mind as to be capable of deliberate premeditation, 
and it is clear that the Court left that question to 
the jury in giving the following charge: 

If you find that this defendant Bishop, at 
the time of striking the fatal blows was in¬ 
toxicated to such an extent that he could not 
form the puri)Ose or intent to kill, and that 
he was so intoxicated that he could not de¬ 
liberate and premeditate over the intent to 
kill, then he would not be guilty of murder 
in the first degree (R. 64). 

It is admitted by appellee, as contended by the 
appellant, that a portion of the Court’s charge (R. 
51) is in apparent conflict with the decision in 
Smith V. United States, 50 App. D. C. 208, where 
the defendant was indicted for the murder in the 
second degree and convicted. The record at pages 
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16 and 17 in the Smith case, supra, discloses that 
the charge contained the following: 

If you, upon taking up the evidence, find that 
it persuades you that he did not entertain 
that malice aforethought towards the de¬ 
ceased that I have described, but that he was 
moved to sudden passion and sudden anger, 
and in that passion struck down the deceased 
and he died, he would not be guilty of 
murder in the second degree, but he would 
be guilty of manslaughter. If he was in 
such a mental condition at the time the blow 
was struck, if you find that he did strike the 
blow, that he could entertain no rational 
idea at all, if he was so intoxicated that he 
could not have an intent to kill, that is, mal¬ 
ice aforethought, and that he did not strike 
the blow in some sudden passion, then he is 
not guilty at all. 

***** 

Now, with respect to the matter of intox¬ 
ication, speaking generally, voluntary intox¬ 
ication is no excuse or justification for 
crime. If any one of us voluntarily goes 
out and gets in an intoxicated condition, and 
while in that condition commits a crime, we 
cannot plead intoxication as a defense when 
we are haled before a court of justice to 
answer the charge of the commission of a 
crime; and intoxication is only justly to be 
considered by the jury when the evidence in 
the case tends to show that the condition of 
the man’s mind produced by the intoxication 
was of such a character as rendered him 
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quite incapable of forming such an intent 
as is requisite where the charge of murder 

in the second degree is made. 

***** 

I have said that voluntaiy intoxication 
is no defense to a crime; but when the evi¬ 
dence in a given case satisfies the jury that 
the defendant was so intoxicated that he 
could not entertain a specific purpose of 
malice aforethought required in the charge 
of murder in the second degree, if that is the 
state of intoxication, he is not guilty of that 
particular offense, if the jury so believes; 
])ut they must be satisfied that the intoxi¬ 
cation has that effect upon the mind at the 
moment and renders a pei'son incapable of 
forming an intent, of forming a purpose, 
and entertaining malice aforethought, as I 
have described it to you here; and that is 
as far as the law has gone. 

These instructions, both as to the malice required 
in second degree murder and the effect of intoxica¬ 
tion on such malice are erroneous, yet on page 210 
of the decision in the Smith case, supra, this Court 
impliedly ap})roved them in the following lan¬ 
guage : 

Counsel for the appellant does not challenge 
any of these instructions, and we do not 
see how he could have well done so, in view 
of the settled condition of the law upon the 
subject. 

On this point no authorities were cited in the 
decision. It is quite true, however eiToneous they 
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may be, as will hereinafter appear, the appellant 
could not well contest the instructions, because they 
were more favorable to him than the law provides 
and this Court did not expressly say that the in¬ 
structions properly stated the law. It is respect¬ 
fully submitted that the decision is erroneous, if 
construed to hold that voluntary intoxication may 
be shown to negative malice aforethought of second 
degree murder. On reason, as well as by the au¬ 
thorities of other jurisdictions, the contrary is true. 

Murder, as defined by our statutes, is declaratory 
of the common law and not a new or statutory defi¬ 
nition. Hill v. United States, 22 App. D. C. 395; 
Hamilton v. United States, 26 App. D. C. 382; 
Burge v. United States, 26 App. D. C. 524. Where 
by statute common law murder has been divided 
into two degrees, murder in the first degree and 
murder in the second degree, and the statute makes 
a deliberate and premeditated intent to kill one of 
the essentials of murder in the first degree, the im¬ 
plied malice of common law murder constitutes 
murder in the second degree. Sabejis v. United 
States, 40 App. D. C. 440. Intoxication was no 
defense to common law murder. See Hopt v. 
Utah, 104 U. S. 631. Therefore, voluntary intoxi¬ 
cation will not be permitted to rebut the implied 
malice of murder in the second degree because here 
the law presumes from the manner in which the 
killing was committed that there existed an intent 
to kill and the actual state of mind of the accused 
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with respect to any intent or purpose to kill is 
immaterial. 

In Stci;te v. Robinson, 20 W. Va. 713, a first de¬ 
gree murder case, the Court, at page 740, said, with 
respect to intoxication: 

We think we are fully authorized under 
the authorities to say, that drunkenness is 
no excuse for crime; at common law the im¬ 
plied malice from his act would doom him to 
the scaffold, although he was too drunk, 
when he committed the deed, to harbor ex¬ 
press malice. Now, the only change made 
in the stringent rule of the common law is, 
that where under a statute, in order to con¬ 
stitute murder in the first degree, delibera¬ 
tion and premeditation are required, upon 
the question of whether there was on the 
part of the prisoner deliberation and pre¬ 
meditation, the jury may consider the fact, 
that he was intoxicated at the time of the 
killing. The change goes no further. 
Upon the question of whether the prisoner 
is guilty of mui'der in the second degree or 
manslaughter, the jury are not permitted to 
consider the drunkenness of the prisoner at 
all. 

In Pirth v. State, 9 Hump. (Tenn.) 663, where 
the charge was murder in the first degree and the 
statute defines common law murder, as in this ju¬ 
risdiction, the Court, at page 673 said: 

As between the two offenses of murder in 
the second degree and manslaughter, the 
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drunkenness of the defendant can form no 
legitimate matter of inquiry; the killing 
being voluntary, the offense is necessarily 
murder in the second degree unless the 
provocation were of such a character as 
would at common law constitute it man¬ 
slaughter and for which latter offense a 
drunken man is equally responsible as a 
sober man. 

In Haile v. State, 11 Hump. (Term.) 154, where 
the defendant was charged with murder in the first 
degree, the Court, at page 158, said: 

The law often implies malice from the 
manner in which the killing was done or the 
weapon with which the blow was struck. In 
such case it is murder though the perpe¬ 
trator was drunk. * * * The law in 
such cases does not seek to ascertain the 
actual state of the perpetrator ^s mind, for 
the fact from which the malice is implied 
having been proved, the law presumes its 
existence and proof in opposition to this pre¬ 
sumption is irrelevant and inadmissible. 

In State v. Weaver, 35 Oreg. 415, the Court, at 
page 417, said: 

It is only when the actual existence of some 
particular motive, purpose or intent is a nec¬ 
essary element in the crime charged that the 
intoxication of the defendant becomes im¬ 
portant and not where the essential ingre¬ 
dients of the crime are implied by law from 
the manner of its commission. It was there- 
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fore perfectly proper to instruct the jury in 
the case at bar that upon the question of 
whether the killing was done with delibera¬ 
tion and premeditation the intoxication of 
the defendant could be considered in connec¬ 
tion with all the other facts in the case; nor 
was it error to refuse to instruct them that 
it might be sufficient to reduce the crime to 
manslaughter. 

In State v. Aragon, 35 N. Mex. 198, it was con¬ 
tended by the defendant that along with murder in 
the second degree should have been included man¬ 
slaughter, at the conclusion of the prayer, at page 
200, which reads as follows: 

If the jury believe from the evidence and be¬ 
yond a reasonable doubt that the defendant 
Eloy Aragon killed the deceased, G. H. 
McLain, as charged in the indictment, and 
at the time of such killing the defendant was 
under the influence of liquor voluntarily 
taken by him, then said intoxication so pro¬ 
duced is, in law, no excuse for the act done 
by the defendant, if it was done, unless they 
believe from the evidence such intoxication 
was such as did in fact deprive him at the 
time of the killing of the mental capacity to 
form a malicious, deliberate, and premedi¬ 
tated purpose to kill, in which event they 
may still find the defendant guilty of mur¬ 
der in the second degree, under the instruc¬ 
tions herein given. 

It was held that the foregoing prayer properly 
stated the law. 
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In Byrd v. State, 76 Ark. 287, reported at page 
289, the Court said: 

In this case the fact that the defendant 
was intoxicated at the time he assaulted 
Burnside may have raised in the minds of 
the jury a reasonable doubt as to whether 
there was a specific intent to kill and led 
them to reduce the crime to murder in the 
second degree. But no specific intent is 
necessary to constitute murder in the second 
degree under our statute and the law is that 
the intention to drink may fully supply the 
place of malice aforethought; so that, if one 
becomes voluntaiilv too drunk to know what 
he is about and then without provocation 
assaults and beats another to death, he com¬ 
mits murder the same as if he was sober. 

In Johnson v. Commomvealth, 135 Va. 524, the 
Coui*t, at page 529, said: 

It has long been settled in Virginia and 
elsewhere generally that voluntary dinmk- 
enness (as distinguished from settled insan¬ 
ity produced by drink) affords no excuse for 
crime, save only that where premeditation 
is a material question the intoxication of the 
accused may be considered by the Jury. As 
between murder in the first degree and mur¬ 
der in the second degi’ee, voluntary drunk¬ 
enness may be a legitimate subject of 
inquiiy but as between murder in the second 
degree and manslaughter it is never mate¬ 
rial and cannot be considered. 
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In Commonwealth v. Willis, 32 Grat. (73 Va.) 
929, the Court, at page 936, said: 

Voluntary immediate drunkenness is not 
admissible to disprove malice, or reduce the 
offense to manslaughter. But where, by 
reason of it, there is wanting that delibera¬ 
tion and premeditation which are necessary 
to elevate the offense to murder in the first 
degree, it is properly ranked as murder in 
the second degree; as the courts have 
repeatedly decided. 

In Commonwealth v. Detweiler, 229 Pa. 304, the 
Court, at page 308, said: 

Tile law, as well settled in our state is, the 
mere intoxication of the defendant will not 
excuse or palliate his offense unless he was 
in such a state of intoxication as to be in¬ 
capable of conceiving any intent. If he was, 
his grade of offense is reduced to murder in 
the second degree. 

Ill 

The Court’s definition of malice was entirely adequate 

Appellant contends that the definition of mal¬ 
ice’^ given by the Court in its charge was incorrect 
and confusing because wilfulness,” which is vital 
to malice, was entirely lacking from the definition. 
The definition given by the Court is as follows: 

The legal meaning of the word ‘‘malice” 
is the condition of mind which causes a man 
to do an act injurious to another. It may 
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include hatred or ill will. Those are the 
meanings which in ordinary everyday affairs 
we give to the meaning of malice. We may 
say a man has malice, we mean he has 
ill will or hatred to another. If you find that 
existed in this case that would constitute the 
malice charge. 

The legal definition goes much further. It 
is not limited to hatred or ill will. Any un¬ 
lawful act done without legal justification 
or excuse is said to be done with malice 
(R. 67). 

Where a “condition of mind” causes an act to be 
done, the act is done intentionally or wilfully. “Ill 
will” and “hatred” are the frequent causes of in¬ 
jurious acts to another, and where either is the 
cause the injurious act is done wilfully. So it will 
be observed that the first two sentences of the defi¬ 
nition convey the meaning which appellant con¬ 
tends is lacking. In this case there was no evidence 
of accidental killing, but the uncontradicted testi¬ 
mony was that the appellant dragged the deceased 
over to the tree and struck her several times with 
a hammer. The definition given by the Court as 
applicable to the evidence here was entirely ade¬ 
quate. Moreover, the instruction on murder in the 
first degree and in the second degree (R. 62, 63) 
supplement this definition and tells the jury as to 
each offense exactly what they must find for a 
conviction. 
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IV 

The instruction on reasonable doubt was proper 

Appellant contends by a critical analysis of the 
few words of an instruction consisting of several 
paragraphs, that the instruction on reasonable 
doubt was improper and prejudicial in that it is im¬ 
possible for ‘‘doubtto be a “state of the case.’^ 
The instruction follows: 

A reasonable doubt is that state of the case 
which after comparison and consideration of 
all the evidence leaves the minds of the 
jurors in that condition that they cannot say 
they have an abiding conviction to a moral 
certainty of the truth of the charge, or it is 
such a doubt as in the graver or more im¬ 
portant transactions of life would cause a 
reasonably i)rudent man to hesitate and 
pause. 

I think that is a definition that is most 
easily comprehended by all of you. 

It is a doubt, which if you were acting in 
a matter of importance to you, would cause 
you to hesitate and not to act. The doubt 
must be not a trivial or whimsical one, it 
must not be based on grounds of conjecture; 
it must be one arising out of the evidence or 
lack of evidence and one that appears to be 
reasonable from all the evidence in the ease 
(R. 57, 58). 

These instructions are substantially the same as 
those approved in Egan v. United States, 52 App. 
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D. C. 384, and in Hopt v. Utah, 104 U. S. 631. The 
sufficiency of an instruction should be detei-mined, 
not by a critical analysis of one isolated sentence 
or a few words thereof, but from the meaning con¬ 
veyed by the entire language used. {Lehman v. 
B. C., 19 App. D. C. 217; Northern Pacific R. R, 
Co. V. Babcock, 154 U. S. 190; Tanchuck v. U. S., 
93 Fed. (2) 534.) 

CONCLUSION 

Since there was no error in the instructions 
given and the charge fully and adequately covered 
the case, both from the standpoint of the appellee 
and the standpoint of the appellant; and the jury 
had ample evidence from which to return a verdict 
of murd^ in the first degree, the conviction should 
be sustained. 

Respectfully submitted. 
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